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following the end of the 5-year period 
being considered. If an appeal that may 
affect the shares for the next 5-year pe-
riod is not resolved by the April 1 date, 
the share decision announced by the 
Responsible Official must be imple-
mented. If an appeal decision results in 
a change in the shares, the revised 
total share of the Small Business Tim-
ber Sale Set-aside Program must be ac-
complished during the remaining por-
tion of the 5-year period. 

(l) Timber sale set-aside policy changes. 
Timber purchasers shall receive an op-
portunity, in accordance with all appli-
cable laws and regulations, to review 
and comment on significant changes in 
the Small Business Timber Sale Set-
aside Program or policy prior to adop-
tion and implementation. 

(m) Information collection require-
ments. The provisions of paragraph (f) 
of this section specify the information 
that appellants must provide when ap-
pealing decisions pertaining to re-
computation of shares. As such, these 
rules contain information require-
ments as defined in 5 CFR Part 1320. 
These information requirements have 
been approved by the Office of Manage-
ment and Budget and assigned control 
number 0596–0141. 

[64 FR 411, Jan. 5, 1999]

Subpart C—Suspension and 
Debarment of Timber Purchasers

SOURCE: 52 FR 43329, Nov. 12, 1987, unless 
otherwise noted.

§ 223.130 Scope. 

(a) This subpart prescribes policies 
and procedures governing the debar-
ment and suspension of purchasers of 
National Forest System timber. This 
subpart further prescribes policies and 
procedures governing those persons 
who violate the Forest Resources Con-
servation and Shortage Relief Act of 
1990 (16 U.S.C. 620, et seq.). 

(b) It provides for the listing of 
debarred and suspended purchasers. 

(c) It sets forth the causes and proce-
dures for debarment and suspension 
and for determining the scope, dura-
tion, and treatment to be accorded to 

purchasers listed as debarred or sus-
pended. 

[52 FR 43329, Nov. 12, 1987, as amended at 60 
FR 46921, Sept. 8, 1995]

§ 223.131 Applicability. 

These regulations apply to pur-
chasers of National Forest System tim-
ber as well as to those persons who vio-
late the Forest Resources Conservation 
and Shortage Relief Act of 1990 (16 
U.S.C. 620, et seq.). These regulations do 
not apply to Forest Service procure-
ment contracts which are governed by 
regulations at 41 CFR 4–1.6. 

[60 FR 46921, Sept. 8, 1995]

§ 223.132 Policy. 

(a) The Forest Service shall solicit 
and consider timber sale bids from and 
award contracts only to responsible 
business concerns and individuals. De-
barment and suspension by the Forest 
Service are discretionary actions that, 
taken in accordance with these regula-
tions, are appropriate means to effec-
tuate this policy. 

(b) Debarment and suspension shall 
be imposed only for the causes and in 
accordance with the procedures set 
forth in this subpart. The serious na-
ture of debarment and suspension re-
quires that these actions be imposed 
only in the public interest, for the Gov-
ernment’s protection, and not for the 
purpose of punishment. 

(c) Debarment and suspension actions 
taken under this subpart shall be based 
on the administrative record, including 
any submissions and argument made 
by the purchaser or named affiliate in 
accordance with this subpart, and shall 
be limited in scope and duration to 
that necessary to protect the Govern-
ment’s interest.

§ 223.133 Definitions. 

As used in this subpart, the following 
terms shall have the meanings set 
forth below: 

Adequate evidence means information 
sufficient to support the reasonable be-
lief that a particular act or omission 
has occurred. 

Affiliates are business concerns or 
persons, whose relationship entails the 
following: 
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(a) Either party directly or indirectly 
controls or has the power to control 
the other; or 

(b) A third party directly or indi-
rectly controls or has the power to con-
trol both. In determining whether af-
filiation exists, the Forest Service 
shall consider all appropriate factors, 
including, but not limited to, common 
ownership, common management, com-
mon facilities, and contractual rela-
tionships. Further guidelines to be 
used in determining affiliation are 
found in the Small Business Adminis-
tration regulation in 13 CFR 121.401. 

Civil judgment means a judgment or 
finding of a civil offense by any court 
of competent jurisdiction. 

Control means the power to exercise, 
directly or indirectly, a controlling in-
fluence over the management, policies, 
or activities of an individual or busi-
ness concern, whether through owner-
ship of voting securities, through one 
or more intermediary individuals or 
business concerns, or otherwise. 

Conviction means a judgment or con-
viction of a criminal offense by any 
court of competent jurisdiction, wheth-
er entered upon a verdict or a plea, and 
includes a conviction entered upon a 
plea of nolo contendere. 

Debarment means action taken by a 
debarring official under §§ 223.136 
through 223.140 to exclude a purchaser 
from Forest Service timber sale con-
tracts for a reasonable, specified period 
of time. A purchaser so excluded is 
‘‘debarred.’’ Debarment pursuant to 
the Forest Resources Conservation and 
Shortage Relief Act of 1990 (16 U.S.C. 
620, et seq. means action taken by a de-
barring official under §§ 223.136–223.140 
to exclude persons from entering into 
any contract for the purchase of un-
processed timber originating from Fed-
eral lands and from taking delivery of 
unprocessed Federal timber purchased 
by another party for the period of de-
barment. 

Debarring official means the Chief of 
the Forest Service or the Deputy Chief, 
National Forest System, or the Asso-
ciate Deputy Chief, Resources Divi-
sions, National Forest System. 

Federal lands means, for the purposes 
of the Forest Resources Conservation 
and Shortage Relief Act of 1990 (16 
U.S.C. 620, et seq.), lands that are owned 

by the United States, but does not in-
clude any lands the title to which is: 

(a) Held in trust by the United States 
for the benefit of any Indian tribe or 
individual, 

(b) Held by any Indian tribe or indi-
vidual subject to a restriction by the 
United States against alienation, or 

(c) Held by any Native Corporation as 
defined in section 3 of the Alaska Na-
tive Claims Settlement Act (43 U.S.C. 
1602). 

Indictment means indictment for a 
criminal offense. An information or 
other filing by competent authority 
charging a criminal offense shall be 
given the same effect as an indictment. 

Legal proceedings means any civil ju-
dicial proceeding to which the Govern-
ment is a party or any criminal pro-
ceeding. The term includes appeals 
from such proceedings. 

Notice means a written communica-
tion served in person or sent by cer-
tified mail, return receipt requested, or 
its equivalent, to the last known ad-
dress of a party, its identified counsel, 
or agent for service of process. In the 
case of an organization, such notice 
may be sent to any partner, principal 
officer, director, owner or co-owner, or 
joint venturer. 

Person means any individual, part-
nership, corporation, association, or 
other legal entity, and includes any 
subsidiary, subcontractor, parent com-
pany, and business affiliates. 

Preponderance of the evidence means 
proof by information that, compared 
with that opposing it, leads to the con-
clusion that the fact at issue is more 
probably true than not. 

Purchaser means any person, who: 
(a) Submits bids for, is awarded, or 

reasonably may be expected to submit 
bids for or be awarded, a Forest Service 
timber sale contract; 

(b) Conducts business with the Forest 
Service as an agent or representative 
of another timber sale purchaser; or 

(c) For the purposes of the Forest Re-
sources Conservation and Shortage Re-
lief Act of 1990 (16 U.S.C. 620, et seq.) 
(Act), any person who violates the Act 
or any regulation or contract issued 
under the Act, or any person who may 
reasonably be expected to enter into a 
contract to purchase or receive deliv-
ery of unprocessed Federal timber in 
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violation of the Act or its imple-
menting regulations. 

Suspending official means the Chief of 
the Forest Service or the Deputy Chief, 
National Forest System or the Asso-
ciate Deputy Chief, Resources Divi-
sions, National Forest System. 

Suspension means action taken by a 
suspending official under §§ 223.141 
through 223.145 to immediately exclude 
a purchaser from bidding on or pur-
chasing National Forest System timber 
for a temporary period of time pending 
completion of an investigation and 
such legal or debarment proceedings as 
may ensue; a purchaser so excluded is 
suspended.

[52 FR 43329, Nov. 12, 1987, as amended at 60 
FR 46921, Sept. 8, 1995]

§ 223.134 List of debarred and sus-
pended purchasers. 

(a) The Deputy Chief, National For-
est System, shall compile and main-
tain a current list of National Forest 
System timber purchasers and affili-
ates who are debarred, suspended, or 
proposed for debarment. This list shall 
be distributed to all Regional Foresters 
and Forest Supervisors, the General 
Services Administration, the General 
Accounting Office, the Bureau of Land 
Management and other Federal agen-
cies requesting said list. 

(b) The Forest Service list shall con-
tain the following information: 

(1) The purchaser’s name and address, 
and the name and address of any affil-
iate of the purchaser included pursuant 
to §§ 223.140(a) or § 223.145. 

(2) The cause(s) for the action (see 
§§ 223.137 and 223.142). 

(3) Any limitations to or deviations 
from the normal effect of debarment or 
suspension. 

(4) The effective date of the action 
and, in the case of debarment, the expi-
ration date. 

(5) The name and telephone number 
of the point of contact in the Forest 
Service regarding the action.

§ 223.135 Effect of listing. 
(a) Except as otherwise provided in 

paragraph (b) of this section, pur-
chasers debarred or suspended in ac-
cordance with this subpart shall be ex-
cluded from bidding on or award of 
Forest Service timber sale contracts. 

The Forest Service shall not knowingly 
solicit or consider bids from, award 
contracts to, approve a third party 
agreement with, or renew or otherwise 
extend, except pursuant to the terms of 
a contract term adjustment, an exist-
ing timber sale contract with these 
purchasers, unless the Chief of the For-
est Service or authorized representa-
tive determines, in writing, that there 
is a compelling reason for such action. 

(b) In addition to the provisions of 
paragraph (a) of this section, persons 
debarred pursuant to § 223.137(g) shall 
be prohibited from entering into any 
contract to purchase unprocessed tim-
ber from Federal lands and shall also 
be precluded from taking delivery of 
Federal timber purchased by another 
person for the period of debarment. 

[60 FR 46921, Sept. 8, 1995]

§ 223.136 Debarment. 

(a) General. In accordance with the 
procedures in § 223.138, the debarring of-
ficial may in the public interest, debar 
a purchaser for any of the causes listed 
in § 223.137. However, the existence of a 
cause for debarment does not nec-
essarily require that the purchaser be 
debarred. In making any debarment de-
cision, the debarring official shall con-
sider the seriousness of the purchaser’s 
acts or omissions and any mitigating 
factors. 

(b) Effect of proposed debarment. (1) 
Upon issuance of a notice of proposed 
debarment by the debarring official 
and until the final debarment decision 
is rendered, the Forest Service shall 
not solicit or consider bids from, award 
contracts to, approve a third party 
agreement with, renew or otherwise ex-
tend, except pursuant to the terms of a 
contract term adjustment, any con-
tract with that purchaser. The Chief of 
the Forest Service or authorized rep-
resentative may waive this exclusion 
upon a written determination identi-
fying compelling reasons to continue 
doing business with that purchaser 
pending completion of debarment pro-
ceedings. 

(2) In addition to paragraph (b)(1) of 
this section, issuance of a notice of 
proposed debarment under § 223.137(g) 
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